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Master Service Agreement
This Service Agreement (hereinafter “Agreement”) effective this ____day of ____________ 2007 (hereinafter “Effective Date”), by and between First Lenders Data, LP, a Texas Limited Partnership managed by First Lenders Data, Inc., a Delaware Corporation (hereinafter “FLDI”), and ______________________________(hereinafter “CUSTOMER”).
Recitals
Whereas, FLDI is engaged in the business of providing mortgage information services, including, but not limited to, those services more fully described in the Exhibit(s) attached hereto ("Services");
Whereas, CUSTOMER is engaged in the business of making loans, servicing loans and/or reselling/wholesaling services to those making or servicing loans secured by improved real estate;

Whereas, CUSTOMER wishes to contract for the Services provided by FLDI;

Now, Therefore, in consideration of the premises, which shall be deemed an integral part of this Agreement and not as mere recitals hereto, and in consideration of the mutual covenants, representations, agreements and conditions herein contained and for other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the parties hereto, intending to be legally bound, agree as follows:


1.  Services Provided
Services Provided.  FLDI shall provide various Services when requested by CUSTOMER.  The Services provided, with the corresponding pricing and terms, are individually detailed in the Exhibit(s) attached to this Agreement.
2.  Costs and Pricing
Cost of Services.  The fees for the Services charged by FLDI to CUSTOMER shall be as indicated on the attached Exhibit(s).   

Payment.  FLDI will invoice CUSTOMER, within five (5) days of each calendar month end for Services completed and delivered during the preceding month.  Invoices will be due and payable upon receipt with a one and half (1.5) percent late fee, where allowed by law, on any invoice not paid within thirty (30) days of receipt.  
Suspension of Services.   FLDI in its sole discretion may choose to discontinue providing Services if invoices become past due thirty (30) days.  

3.  Vendor Selection

Vendor Selection.  At its sole discretion, FLDI may utilize outside contractors, vendors or service providers to perform any of the Services it provides.

4.  Indemnity

Indemnification of FLDI.  CUSTOMER shall indemnify, hold harmless and defend FLDI, its shareholders and the directors, officers and employees of each of them and their respective successors, assigns and related parties (each, a “FLDI Indemnitee”), from and against any and all losses, claims, damages, costs, expenses or liabilities, including but not limited to, reasonable attorney’s fees and court costs to which any FLDI Indemnitee may be subject resulting from the failure of CUSTOMER to perform or observe any material covenant, term or condition of this Agreement or the material breach by CUSTOMER of any representation or warranty made by it in this Agreement.  

Indemnification of CUSTOMER. FLDI shall indemnify, hold harmless and defend CUSTOMER, its shareholders and the directors, officers and employees of each of them and their respective successors, assigns and related parties (each, a “CUSTOMER Indemnitee”), from and against any and all losses, claims, damages, costs, expenses or liabilities, including but not limited to reasonable attorney’s fees and court costs, to which any CUSTOMER Indemnitee may be subject resulting from the failure of FLDI to perform or observe any material covenant, term or condition of this Agreement or the material breach by FLDI of any representation or warranty made by it in this Agreement.

Remedies Cumulative.  The rights of each party to indemnification under this Article shall be in addition to, and not in lieu of, all other rights and remedies to which such party may be entitled to pursue at law or in equity.
5.  Disclaimer
Disclaimer. FLDI makes no warranties, expressed or implied, and specifically disclaims any warranty or merchantability or fitness for a particular purpose, except for those listed under Liability of FLDI.    Neither FLDI nor its affiliates, subsidiaries, parent corporation or any of its parent’s affiliates or subsidiaries shall be liable for any indirect, incidental or consequential damages, including lost profits or attorney(s) fees, sustained or incurred in connection with this Agreement, regardless of the form of action, whether in contract or tort, including negligence, strict liability or otherwise, and whether or not such damages were foreseen or unforeseen, even if FLDI has been informed of the possibility of such damages. FLDI shall not be liable for any delay, loss or damage attributable to any service or actions of any person.  FLDI will not be responsible for punitive damages under any circumstances.  CUSTOMER acknowledges and agrees that but for this limitation of warranty and liability, the cost of the Services to the CUSTOMER would be greatly increased.  

Limitations Period. To the full extent permitted by applicable law, either party against the other party may bring no arbitration or other action under this Agreement more than one (1) year after the cause of action arose. 

6.  Confidential and Proprietary Information  
Confidential and Proprietary Information.  Each party to this Agreement agrees that it, and all of its agents, assignees and employees, will keep in the strictest confidence all information (“Confidential Information”) relating to the Loans, the Services, or the business affairs of the other which may be acquired as a result of this Agreement and which is not in the public domain.  During the term of this Agreement and at any time thereafter, without the prior written consent of the other party, neither party nor its agents, assignees or employees shall publish, communicate, or disclose any Confidential Information or use it for purposes not directly related to this Agreement.  Upon termination of this Agreement, each party shall promptly return to the other, to the extent practicable, all Confidential Information furnished by the other in connection with this Agreement.  Both parties agree that “Confidential Information” shall not include information that: (a) is already known by the other party free of any confidentiality obligation at the time it was obtained; (b) is or becomes publicly known through no wrongful act of the other party; (c) is rightly received by the other party from a third party without restriction and without breach of this Agreement; (d) is required to be disclosed by the other party pursuant to a requirement of a governmental agency or law, so long as the other party attempts, in good faith, to provide timely prior written notice of such requirement.  

Gramm-Leach-Bliley Act.  Under the terms of this Agreement, FLDI may receive or have access to information or materials regarding consumers or borrowers of CUSTOMER. Notwithstanding any other provision of this Agreement, FLDI shall maintain the privacy of all personal financial information regarding CUSTOMER’s consumers and borrowers ("CUSTOMER’S Borrower Information") in accordance with all state and federal laws, rules, and regulations, including all provisions of the Gramm-Leach-Bliley Act and any rules and regulations promulgated thereunder. FLDI hereby agrees to use CUSTOMER’S Borrower Information solely for the purposes expressly set forth in this Agreement or in any attachments hereto, and not for any other purpose and to restrict disclosure or use of CUSTOMER’S Borrower Information to only those of its employees who are directly involved in performing its obligations under this Agreement and shall restrict use of CUSTOMER’S Borrower Information by such employees to the purposes expressly set forth in this Agreement.  FLDI hereby agrees that is shall not, directly or indirectly, disclose, sell, give, or otherwise transfer or make available CUSTOMER’S Borrower Information to any third party, including any of FLDI’s affiliates, except to those vendors of Services and otherwise as necessary to perform pursuant to this Agreement or as required by law. In the event it is necessary to disclose CUSTOMER’S Borrower Information to a third party in order to perform according to this Agreement, FLDI shall limit the CUSTOMER’S Borrower Information provided by it to only that CUSTOMER’S Borrower Information that is absolutely necessary in order to perform pursuant to this Agreement, and FLDI shall require such third party to abide by the terms and conditions relating to CUSTOMER’S Borrower Information set forth herein. 

FLDI shall at all times be in compliance with Title V of the Gramm-Leach-Bliley Act (15 U.S.C. 6801 et seq.) and any and all rules and regulations promulgated thereunder, now or in the future, and both parties agree to amend this Agreement as and when necessary to comply with the Act.

Upon termination of this Agreement, FLDI shall return to CUSTOMER or destroy any CUSTOMER’S Borrower Information, including all reproductions made thereof, if any. FLDI may retain CUSTOMER’S Borrower Information only as is reasonably necessary for tax, audit or legal requirements. 

7.  Term and Termination

Term and Termination.  This Agreement shall be effective as of the Effective Date and shall continue in full force and effect for an initial term of three (3) years.  FLDI shall be the exclusive provider of all mortgage settlement services for CUSTOMER during the term of this agreement.  This Agreement will automatically renew for successive renewal periods of one (1) year upon its anniversary date unless terminated by either party by at least sixty (60) days written notice prior to the anniversary date.

Material Breach.  In the event either party fails to comply with its obligations under this Agreement in any material respect, the other party may, at its option, terminate the Agreement upon sixty (60) days prior written notice of any non-compliance, but the termination shall be effective only in the event that the default is not corrected to the other party’s satisfaction within the sixty (60) day period.

Mutual Termination.  This Agreement may be terminated, at any time, by mutual agreement of the parties in writing and signed by both parties.

Remedies.  Neither party shall be liable under this Agreement for any special, incidental or consequential damages such as, but not limited to, compensatory damages for loss of present or prospective profits or revenues, loss of actual or anticipated royalties or other compensation in respect to sales or anticipated sales or expenditures, investments or commitments made in connection with the establishment, development or maintenance of the selling and marketing relationship created by this Agreement or in connection with the performance of obligations hereunder.

8.  Arbitration and Mediation
Arbitration and Mediation.  The parties may elect to enter non-binding Mediation to settle disputes.  Otherwise disputes go to Arbitration. To reduce the chances of prolonged and destructive litigation, both parties agree to submit to binding arbitration any dispute as to any issue or right created or affected by this Agreement which cannot be resolved satisfactorily between the parties themselves.  Any arbitration will be conducted in accordance with the Commercial Arbitration Rules of the American Arbitration Association and be governed by the rules of procedure as adopted and implemented by the American Arbitration Association.  The arbitrator(s) will take all reasonable steps to limit the inconvenience, delay, and expense of the discovery process by imposing such conditions, as the arbitrator(s) may deem appropriate.  Each party will bear its own cost and expenses in connection with any arbitration, however the prevailing party will be entitled to recover reasonable legal fees and expenses as the arbitrator(s) deem appropriate.  The parties agree that the decision of the arbitrator(s) will be final and binding.  Each party will promptly comply with the award, finding or ruling of the arbitrator(s).  An order reflecting the decision of the arbitrator(s) may be entered in any court having jurisdiction over the parties hereto.  Any hearing conducted by the arbitrator(s) will be held at a site in Travis County, TX selected by the arbitrator(s).
9.  Notice
Notice.  Any Notice which either party may desire to give to the other party must be in writing and may be delivered by mailing registered or certified mail (return receipt requested postage prepaid) or, by a reputable overnight delivery service, to the party to whom the Notice is directed at the address of such party set forth below.  Any such Notice shall be deemed given upon receipt forty-eight (48) hours after deposit in the United States Mail, if sent by mail, or twenty-four (24) hours after timely deposit with a reputable overnight delivery service. 

To FLDI:        First Lenders Data, Inc.
To CUSTOMER:______________________

7000 North Mopac, 2nd Floor
_____________________

Austin, TX 78731
_____________________

Attn: Tedd R. Smith
Attn: _________________
10.  General Provisions
Applicable Law.  The validity, meaning and effect of this Agreement shall be terminated in accordance with the laws of the State of Texas.  Any action arising under this Agreement shall be brought in Austin, Travis County, Texas.
Successors and Assigns.  The Agreement shall be binding upon and inure to the benefit of the parties hereto and their respective successors and assigns provided; however, that neither party shall transfer, pledge or assign this Agreement or any part, interest in, obligation hereunder or compensation due to it hereunder without obtaining the prior written consent of the other party in each instance.

Electronic Data. CUSTOMER specifically recognizes, understands and agrees that all electronic data transmitted by FLDI shall have the presumption of validity and accuracy at the moment of sending of such data by FLDI to CUSTOMER. CUSTOMER shall indemnify and hold FLDI, its officers, directors, employees, agents, and other affiliates harmless against any and all expenses or fees resulting from the subsequent manipulation of said electronic data by or through CUSTOMER following the transmittal of the data from FLDI to CUSTOMER. 

Force Majeure.  Neither FLDI nor its affiliates, subsidiaries, parent corporation or any of its parent’s affiliates or subsidiaries shall be liable in any way for delay, failure in performance, loss or damage related or due to or arising out of any of the following force majeure conditions: fire, strike, embargo, explosion, power blackout, earthquake, volcanic action, flood, war, water, the elements, terrorism, labor disputes, civil disturbances, government requirement, civil or military authority, acts of God or public enemy, inability to secure products, transportation facilities, acts or omissions of carriers or other causes beyond such party's reasonable control whether or not similar to the foregoing.  CUSTOMER realizes that errors, omissions or system malfunctions, and telecommunications service interruptions may occur from time to time and that same may result in inconvenience or cost to CUSTOMER in the form of delays or the necessity that request be reprocessed.  In the event that any of the above described errors, omissions, interruptions or malfunctions shall occur, the parties agree that:

· FLDI shall have no responsibility for, and is free from all liability respecting any delay experienced by CUSTOMER in obtaining access to the Services;

· FLDI shall have no responsibility for, and is free from all liability respecting any interruptions, omissions, malfunctions or errors of any communications systems, including (but not limited to) those of telecommunications or similar carriers;

· FLDI has no responsibility for, and is free from all liability respecting, any damage or loss resulting from any interruption, omission, error or malfunction involving an operational or system failure.  

Error Notifications.  CUSTOMER shall give FLDI prompt written notice of any failure of the error, malfunction, omission, or interruption.  Such notice shall include all pertinent information necessary to assist FLDI in attempting to discover the cause of the failure and its prevention.

Amendment.  This Agreement may be amended at any time only by the written agreement of the parties.

Headings.  The captions or headings contained in the Agreement are inserted and included solely for convenience and shall never be considered or given any effect in construing the provisions hereof if any question of intent should arise.

Non-Waiver.  No failure by one party to take action on account of any default by another party, whether in a single instance or repeatedly, shall constitute a waiver of any such default or of the performance required by such other party.

Invalidity.  If any provision of this Agreement shall be invalid or unenforceable, such provision shall be deemed modified in scope or application to the extent necessary to render the same valid or shall be excised from this Agreement as the situation may require, and this Agreement shall be construed and enforced as if such provision had been included.

Entire Agreement.  This written Agreement, including the Exhibits attached hereto, contains the entire agreement between parties and supersedes all prior and collateral representations, promises and conditions in connection with the subject matter hereof.  Any representation, promise or condition not incorporated in this Agreement shall not be binding on either party.

Execution.  This Agreement may be executed in two or more original counterparts, each of which will be deemed to be an original, but all of which will constitute one and the same instrument.  In making proof of this Agreement, it will not be necessary to produce or account for more than one counterpart.  In addition, a facsimile transmission or photo static copy shall be as binding as the original.
Binding Effect.  This Agreement will be binding upon and inure to the benefit of the successors and permitted assigns of the parties hereto.

Additional Terms and Conditions.  Certain additional terms and conditions are attached outlined in Exhibit(s) attached hereto. In the event of a conflict between the terms of the Exhibit(s) and the remainder of the Agreement, the terms and conditions of Exhibit(s) shall prevail.

In Witness Whereof, the parties hereto have executed this Agreement on the dates shown below.
	First Lenders Data, LP,

managed by First Lenders Data, Inc.
	
	CUSTOMER:
	

	By:
	
	
	By:
	

	Print Name:
	Tedd R. Smith
	
	Print Name:
	

	Title:
	Chief Executive Officer
	
	Title:
	

	Date:
	
	
	Date:
	


PAGE  

